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U.S. Senate Committee on Indian Affairs
September 18, 2002

Regarding the Delawar e Tribe' s Objectionsto
H.R. 2880 - Five Nations Indian Land Reform Act

l. Introduction.

On behaf of the Delaware Tribe of Indians (“Delaware” or “Tribe’), | would like to extend our
gppreciaion for affording the opportunity to express our concerns during the Senate’ s consideration of
the Five Nations Indian Land Reform Act (H.R. 2880).  Firs, | would like to clarify that the Delaware
Tribe has dways supported the generd god of removing the blood quantum requirementsfor inheritance
of regtricted I ndianalotmentsin northeastern Oklahoma. However, the Delaware Tribe, aswell asseverd
other federdly recognized tribes, have been concerned about provisons invarious drafts of the bill which
clearly go beyond the hill’s intended purpose and could result unintended consequences.  We are most
gppreciative of Senator Inhofe, and his staff, for acknowledging the Tribe's concerns and seeking to
develop ahill that will achieve itsintended godsin afar and equitable manner.

. Background.

The Delaware Tribe was removed to the lands within the former Cherokee boundaries in
goproximately 1867. The Delaware Treaty of 1866 promised the Tribe anew reservation in exchange for
remova from its reservation in Kansas. The Tribe's reservation was to be formed on lands to be
purchased by the United States from the Choctaws, Chickasaws, Seminoles, Cherokee, or Creeks.
Unfortunatdy, the United States failed to provide the promised reservation and the Delaware Tribe was
removed to lands within the former boundaries of the Cherokee Nation. At the time of removal, the
Delaware tribal members were aso to be afforded dl the rights of native Cherokees for which the Tribe
pad alarge sumof money. The Tribewas asoto be afforded 160 acresfor eachindividud Delawaretriba
member upon which the Tribewould preserve itstribal organization. Such landswere purchased from the
Cherokee Nationat anadditiona price of $ 1.00 per acre. During the dlotment erathirty years later, the
U.S. Supreme Court determined that the Delaware Triba members had only purchased a life-etateinthe
lands, and therefore, most Delaware had no right to retain their origind 160 acre dlotments. The Court
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only afforded the origind Delaware settlersfromKansas, referred to as the Registered Delawares, theright
to retain ther 160 acre homesteads during the dissolution of the Cherokee Nation.  While mogt of the
Deawares received their dlotments by virtue of having purchased dl the rights of native Cherokees, the
Registered Delawares retained their original 160 acre dlotments purchased from the Cherokee Nation.
These Registered Delaware dlotments were designated by the Dawes Commisson as “D- Allotments.”

Without question, the many laws relating to the dlotments of the Five Civilized Tribes have been
gpplied to the Delaware D-dloments. However, throughout most of the twentieth century, the Bureaudid
not acknowledge the jurisdictionof any of the Tribesover the redtricted fee alotments. Today, the rdative
jurisdiction of the Cherokee Nation and the Delaware Tribe over these D-dlotments, and the right of the
Deaware Tribe to acquire trust land within its traditiona settlements, remainsin dispute.

While the Delaware Tribe has no interest or right in asserting jurisdiction over the lands of the
Cherokee Nationor itsmembers, the Tribe vigilantly seeksto preserve what little land base dill existsfrom
the land purchase under its 1866 Treaty. On the other hand, the Cherokee Nation wholly resentsthe 130-
year presence of the Delaware Tribe within the traditional Cherokee s settlements and has an interest in
securing whatever legidationmay further its god of effectively expelling the Delaware Tribe' s presence in
eastern Oklahoma

Thus, while whally supporting the god of removing the blood quantumrequirementsfor inheritance
of restricted dlotments, the Delaware Tribehasexpressed objectionsto various proposed provisons within
the Five Nations Land Reform Act that would imply some Congressiond intent to divest the Delaware
Tribe sjurisdiction over lands purchased from the Cherokee, or itsright to exercisejurisdiction over trust
lands held for the benefit of the Delaware Tribe or its members.

The Cherokee Nation has a so asserted without merit that it maintains jurisdiction over individuds
who have descended from the Cherokee Dawes Roll - whether or not those descendants have chosento
become members of the Cherokee Nation. Thus, the Delaware Tribe expressed objections to earlier
language that might imply Congressiond intent to recognize Cherokeejurisdictionover persons who have
not otherwise chosen to be members of the Cherokee Nation.

. Continuing Concer ns Regarding H.R. 2880

In large measureto the efforts of Senator Inhofe, his saff, and the staff of the Senate Committee,
most of the more objectionable and extraneous provisions of the earlier draftsof thislegidationhave been
neutralized. However, an unexpected, dtered verson of the Committee-referred bill was passed on the
floor of the House on June 11, 2002 under asuspensionof therules. We, therefore, had little opportunity
to review the lag-minute dterations. We gresetly appreciate the Committee's efforts to assure that our
comments are consdered before the Senate takes up congderation of the bill. Below is a discusson of
the Tribe' s continuing concerns withcertain limited provisions of H.R. 2880. We ardently request that the
Committee consider our concerns before further reporting the bill to the Senate floor.
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1 Section 2, Findings, (3)(B). Thelanguage recognizes existing boundaries of the Five
Nations. Asdiscussed in the context of the Arkansas Riverbed Settlement Act, we bdlieve than a Court
could reasonably find that a Congressiond recognition of atribe’ sboundariesis suffident to acknowledge
acontinuing reservation. Although this language is only inthe “findings’ section, the purpose of the section
is to convey Congressiond intent. The Cherokee Nation does not have areservation. Unless Congress
isintending to establish areservation for the Cherokee Nation or recognize a continued reservation from
1834, wewould request that the language be changed to state, “. . . the self-sufficiency of individual
Indians within thefor mer exterier boundaries of the Five Nations.”

2. Capitalization of “Individual” before “Indian” throughout the bill. The use is
awkward and creates ambiguity asto whether thisisa new term of at. Werequest that the Senate
consder using a lowercasefor “individual” throughout the bill as proposed on the Delawar€e's
red-linedversion. Further, congderaion might begivento ddeting “Individual” before “Indian” in
Section 4, Definitions. The definition and use of the term would then be cons stent with prior legidation
regarding the lands of Five Civilized Tribes.

3. Section 204(a)(3) Rule of Construction. This section provides an exception to
involuntary partition of trust lands in which a tribe may have an interest - but specifically limits the
exception to each of the Five Nations. The Five Nations bill ostensibly isintended to address restricted
dlotment issues. This particular provision only gppliesto trust lands, and therefore, should be applicable
to the other ax federdly recognized tribes resding in northeastern Oklahoma We would therefore
request that the provision be modified to state, “arehed in trust for an Indian Nation or other
Indian Tribe.”

4, Section 408. Rule of Construction. This section gates that nothing in the Act shall be
construed to affect the rights of individua Indiansto take land into trust under other federd laws reating
to the acquigtion of trust property. By only referring to individud Indians and not to Tribes, this provision
could be congtrued as intentionaly exduding any protections for the other sx Tribes. We would request
that the provison be amended to read, “ affect the rightsof individual Indiansor_other Indian
tribesunder other Federal lawsreating to the acquisition and status of trust property...."

[11.  Conclusion.

The above requested modifications are necessary to assure that the expressed goals of reforming
the inequitable laws governing the restricted dlotments in eastern Oklahoma are preserved - without
creting new and unintended inequities for other sovereign Tribes. | thank you again for the opportunity
to express the Delaware Tribe's concerns and urge that the Committee consder our requested
modifications before further moving the bill to the Senate floor.
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